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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRYON NATHAN HAWLEY,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45327
CANYON COUNTY NO. CR 2011-22281

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Following the revocation of his probation, the district court executed Bryon Hawley’s
unified sentence of ten years, with five years fixed, and ordered it to be served consecutively to
the sentence imposed on Mr. Hawley on the finding of a probation violation in Bonneville
County Case No. CR 2002-23050 (“the Bonneville County case”). Mr. Hawley contends the
district court abused its discretion when it denied his motion pursuant to Idaho Criminal Rule 35
(“Rule 35”) to order the sentence in the present case be served concurrently with the sentence
imposed in the Bonneville County case.
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Statement of the Facts & Course of Proceedings
In the present case, Mr. Hawley was charged by Information with sexual battery of a
minor child sixteen or seventeen years of age. (R., pp.26-27.) The State alleged Mr. Hawley had
a prior conviction for lewd conduct with a child, and was thus subject to a mandatory minimum
sentence pursuant to Idaho Code § 19-2520(G)(2). (R., pp.28-29.) Mr. Hawley entered into an
agreement with the State pursuant to which he agreed to plead guilty to an amended charge of
injury to children and participate in the presentence investigation and a psychosexual evaluation.
(R., pp.40-45.)

In exchange, the State agreed to recommend a rider if Mr. Hawley was

determined to be amenable for community-based treatment. (Id.)
At sentencing, the State recommended a unified sentence of ten years, with five years
fixed, with a period of retained jurisdiction. (R., p.54.) Counsel for Mr. Hawley recommended a
suspended sentence of ten years, with two years fixed, to be served concurrently with the
sentence in the Bonneville County case. (Id.) The district court sentenced Mr. Hawley to a
unified term of ten years, with five years fixed, to be served consecutively to the sentence
imposed in the Bonneville County case, and retained jurisdiction. (R., pp.55, 67.) After he
successfully completed a rider, the district court suspended the balance of Mr. Hawley’s sentence
and placed him on probation for a period of three years. (R., pp.70-72.) The order of probation
on suspended execution of judgment after retained jurisdiction was entered on August 2, 2012.
(R., pp.74-77.)
On October 15, 2014, the State filed a petition for probation violation alleging
Mr. Hawley violated probation by, among other things, having sexual contact with his girlfriend
(now his wife). (R., pp.80-88, 181.) The State filed a supplemental petition for probation
violation on January 12, 2015, alleging a further violation of probation.
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(R., pp.110-13.)

Following an evidentiary hearing, the district court found Mr. Hawley violated probation.
(R., pp.116-18.) The district court revoked Mr. Hawley’s probation and executed his unified
sentence of ten years, with five years fixed, and ordered the sentence to be served consecutively
to the sentence imposed in the Bonneville County case. (R., pp.122-23.) The amended judgment
and commitment was entered on February 24, 2015. (R., pp.122-23.)
On March 27, 2015, Mr. Hawley filed a Rule 35 motion arguing his sentence was illegal
because it was ordered to be served consecutively to the sentence imposed in the Bonneville
County case, in contravention of the plea agreement reached by the parties. (R., pp.124-25.)
The district court denied Mr. Hawley’s Rule 35 motion. (R., pp.128-31.) The district court said
“imposing the sentence and having it run consecutive is not illegal” and Mr. Hawley “has
provided no evidence that the sentences were to run concurrent.” (R., p.130.)
Following a successful petition for post-conviction relief in CV-2016-3188, the district
court entered a judgment on January 25, 2017, granting Mr. Hawley the right to file a Rule 35
motion in this case within 120 days. (R., p.140.) Mr. Hawley filed a Rule 35 motion through
counsel on March 28, 2017, requesting the district court order the sentence be served
concurrently with the sentence in the Bonneville County case. (R., pp.142-67.) Mr. Hawley
filed a pro se Rule 35 motion on June 5, 2017, requesting this same relief. (R., pp.172-209.)
Following a hearing, the district court denied Mr. Hawley’s Rule 35 motion. (R., pp.211-213;
7/6/17 Tr., p.5, L.25 – p.6, L.7.) Mr. Hawley filed a timely pro se notice of appeal. (R., pp.21417.)
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ISSUE
Did the district court abuse its discretion when it denied Mr. Hawley’s Rule 35 motion
considering the additional information Mr. Hawley submitted in support of his motion?

ARGUMENT
Considering The Additional Information Mr. Hawley Submitted In Support Of His Rule 35
Motion, The District Court Abused Its Discretion When It Denied The Motion
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court . . . and essentially is a plea for leniency which may be granted
if the sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994). “The denial of a motion for modification of a sentence will not be disturbed
absent a showing that the court abused its discretion.” Id. In examining a district court’s denial
of a motion for modification, this Court “examine[s] the probable duration of confinement in
light of the nature of the crime, the character of the offender and the objectives of sentencing,
which are the protection of society, deterrence, rehabilitation and retribution.” Id. “If the
sentence was not excessive when pronounced, the defendant must later show that it is excessive
in view of new or additional information presented with the motion for reduction.” Id.
The district court abused its discretion when it denied Mr. Hawley’s Rule 35 motion
because Mr. Hawley provided additional information to the district court which showed his
unified sentence of ten years, with five years fixed, was excessive when ordered to be served
consecutively to the sentence imposed in the Bonneville County case. Mr. Hawley submitted to
the district court the transcript of the probation disposition hearing held on March 18, 2015,
before Judge Simpson in the Bonneville County case. (R., pp.151-66.) Judge Simpson said he
had “no objection to [the sentence] running concurrent” to the sentence imposed in the present
case, but said it was for the district court judge in this case to order that relief. (R., p.158.)
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Judge Simpson advised Mr. Hawley that “if it’s not been done, you may want to re-approach that
judge to discuss that, and you can indicate that I have no objection to it running concurrent with
this matter.” (R., p.158.) In light of this information, the district court should have ordered the
present sentence to be served concurrently with, rather than consecutively to, the sentence
imposed on Mr. Hawley in the Bonneville County case.
This would have been meaningful relief for Mr. Hawley. The website of the Idaho
Department of Correction reflects that Mr. Hawley’s sentence satisfaction date for the
Bonneville County case is February 20, 2033, and the sentence satisfaction date for the present
case is February 10, 2038. See IDOC Offender Search at https://www.idoc.idaho.gov/content/
prisons/offender_search/detail/69871 (last visited April 30, 2018). Thus, if the sentences were to
be served concurrently instead of consecutively, Mr. Hawley would be incarcerated (or subject to
IDOC supervision) for five fewer years. The district court abused its discretion in failing to
order this relief considering the additional information Mr. Hawley submitted to the district court
in support of his Rule 35 motion.
Mr. Hawley submitted a letter from Ronald Fuller, who conducted weekly worship
services in prison and spoke positively about Mr. Hawley’s character. (R., p.167.) Mr. Fuller
described Mr. Hawley as a “quality individual” who worked tirelessly towards his complete
rehabilitation. (R., p.167.) Mr. Hawley also submitted certificates of appreciation from the
warden at the Idaho State Correctional Center commending Mr. Hawley on demonstrating prosocial behavior. (R., pp.193-94.) Mr. Hawley submitted a letter from the Director of Debate
Initiative at Boise State University describing Mr. Hawley as an “invaluable asset” to the debate
program who has stepped into a leadership role and “grown exponentially as a communicator
during his two-year time with the program.” (R., p.198.) Mr. Hawley submitted a letter from his
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wife (whose contact with Mr. Hawley led to the probation violation proceedings), who expressed
her commitment to helping Mr. Hawley be successful and her willingness to support him.
(R., p.199.)

Mr. Hawley also submitted letters reflecting his successful completion of sex

offender programming. (R., pp.203-06.) In light of this additional information, and considering
the invitation of Judge Simpson to seek this very relief, the district court abused its discretion
when it denied Mr. Hawley’s Rule 35 motion.

CONCLUSION
Mr. Hawley respectfully requests that this Court vacate the district court’s order denying
his Rule 35 motion and remand this case to the district court with instructions to order the
sentence in this case be served concurrently with, rather than consecutively to, the sentence
imposed in Bonneville County Case No. CR 2002-23050.
DATED this 10th day of May, 2018.

____________/s/__________________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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